democratic process, preferring the rule of the "best minds." This resistance of the judiciary can best be studied in those fields which have had respectively the greatest significance for their times.
The field of labor relations has such significance today. And we shall examine, therefore, current judicial attitude toward the laws which regulate injunctions and seek to protect collective bargaining.
Because we have collected, for the most part, "horrible examples," does not imply a belief that all judges misinterpret laws, or even that any judges always do so. Nor do we hold that every case here discussed was incorrectly decided. There are many, no doubt, who will disagree with some, or who may disagree with all, of our conclusions, with respect to the soundness of the interpretation in particular cases. We believe, however, that the instances about to be presented show clearly the dependence of a community on its judges, for even a correct decision may be judicial legislation, in a sense, when there is room for reaching the opposite conclusion.
The following discussion, after a brief review of the Clayton Act, analyzes judicial interpretation of the term "labor dispute" as found in most anti-injunction laws. b[1 connection with this we briefly consider the application by some judges of the theory of the "inherent power" of the courts in order to avoid such laws. The discussion then treats two aspects of the labor relations laws, the "substantial evidence rule" and the circumstances under which discharges have been upheld. Without attempting a comprehensive analysis of the material, 6 we have selected cases primarily to illustrate the power of the judiciary to thwart the will of the people.
II. "DECLARATORY OF THE COMMON LAW"
Plus a change, plus c'est la m6me chose.-Too often has the cynical motto been applied to the history of legislative attempts at reforming the has been completely disregarded. The second was soon shorn of its usefulness by Chief Justice Taft's holding that it was "merely declaratory of what was the best practice always,"' 7 and by the holding that the section was limited to situations in which there was a relationship of employer and employee between the parties. This latter limitation was first enunciated in Duplex Printing Co. v. Deering. 8 In that case unions endeavored to prevent their members from working on presses which had been manufactured by the plaintiff and sold to concerns for which the union members worked; it presented, that is, a boycott of the type often described as "secondary." The majority of the Court held that the section was inapplicable to the defendants, since they had never been employees of the plaintiff and ruled that Congress had not intended to legalize the secondary boycott. Justices Brandeis, Holmes, and Clarke dissented, believing that the economic relationship between the union and the manufacturer, not the legal relationship of employer and employee, controlled. Justice Brandeis said in conclusion:
All rights are derived from the purposes of the society in which they exist; above all rights rises duty to the community. The conditions developed in industry may be such that those engaged in it cannot continue their struggle without danger to the community. But it is not for judges to determine whether such conditions exist, nor is it their function to set the limits of permissible contest and to declare the duties which the new situation demands. This is the function of the legislature which, while limiting individual and group rights of aggression and defense, may substitute processes of justice for the more primitive method of trial by combat.1 9
In Bedford Cut Stone Co. v . Journeymen Stone Cutters' Ass'n2° the principle of the Deering case was extended. In the earlier case there had been a psychological reason for the majority decision in that, in order to achieve a closed shop, a powerful union had taken the offensive against a single manufacturer. In the later case no such element was present, since the members of a single craft merely sought to protect themselves against anti-union action by a powerful organization of employers. Nevertheless, the majority of the Court considered the Deering case controlling. Even Justices Sanford and Stone saw no distinction and reluctantly concurred. Holmes and Brandeis, however, believed that a distinction was justified, and that the combination of employees in the Bedford case was as "reason-X7 Taft, C. J., in American Steel Foundries v. Tri-City Central Trades Council, 257 U.S. 184 (1921) . It should be noted here, however, that Mr. Taft made an excellent statement of the usefulness of labor organizations and held that, in a direct labor controversy, peaceful persuasion could not be enjoined even when carried on by persons who had never been employees. He condemned mass picketing, however, as necessarily intimidatory.
'8 254 U.S. 443 (1921) .
19Id at 488. 20 274 U.S. 37 (1927) .
able" as the combinations of capital which the Supreme Court had approved in the Steel and United Shoe Machinery cases. 2 1 The lower federal courts followed the lead of the Supreme Court and limited the section so that union organizers were not given the right to proselytize in non-union territory.22 Most state courts interpreted their own laws in like limited fashion.23
Against this background arose demands for more explicit legislative declaration; demands which culminated in the Norris-LaGuardia antiinjunction law, 2 4 and similar state laws which expressly banned enjoining of peaceful picketing.2 5 But the notion that new laws are not really new has reappeared in New York.2 6 The Court of Appeals7 has not as yet repudiated this doctrine.
The impetus of judges to misconstrue this type of statute derives from (1930) , was modeled on the Clayton Act, followed the interpretation of that law in the Deering case, 254 U.S. 184 (i92I), and rejected a more liberal interpretation by the Appellate Court for the Second Division in Schuster v. Intemat'l Ass'n of Machinists, 293 IMI. App. 177, 12 N.E. (2d) 50 (1937) . In this earlier case the court had followed the recent decisions of the United States Supreme Court and the Wisconsin Supreme Court interpreting the modem anti-injunction laws (see notes 32, 33 infra). The court in the Swing case held these cases not applicable on the ground that they rested on modem laws which, unlike the Illinois law, were expressly applicable whether or not there was a relationship of employer and employee between the parties. Judge McSurley characterized the Schuster case as "judicial legislation," ignoring that the narrow interpretation of the Clayton Act on which he relied had been widely condemned as judicial legislation (see note 8 supra). For earlier cases see Frankfurter and Greene, op. cit. supra note 6, at 18r, notes 184-6. 24 their belief that peaceful picketing is objectionable in certain situations, such as those in which rival unions are involved, a secondary boycott is being carried on, the owner works without any employees, or the strike is for some illegal purpose. Judges often fail to understand the broad reasons of social policy which justify peaceful picketing under all conditibns.28
They therefore attribute an intention to legislatures to exclude "objectionable" picketing from the protection of the statutes. This they do primarily through perversion of the term "labor dispute."
A. WHAT IS A LABOR DISPUTE?
The drafters of the various anti-injunction laws 29 attempted to define their terms in a fashion so comprehensive as to defy judicial misinterpretation. These statutes expressly state that their procedural and substantive provisions shall be applicable to all controversies having to do with conditions of work or union representation, regardless of whether or not the disputants stand in the relation of employer and employee. We shall first consider the application of these laws to situations involving competing unions.
In United Electric Coal Companies v. Rice3 0 the Court of Appeals for the Seventh Circuit ruled that there was no labor dispute when an employer was caught between two rival unions. In that case, after an employer had signed a contract with a union, some of the employees broke away from the union and went on strike because the employer refused to break the contract and negotiate with a new union. judge Evans said that, to make the statute applicable, the dispute "must be one between the employer and the employee or growing directly out of their relationship." Recognizing that there might be cases in which a dispute between two unions was also one with the employer, he held that, in the instant case, such was not the situation since no controversy existed over terms of employment. The refusal of the Supreme Court to review this decision is, nevertheless, without significance, since the judgment rested partially on a finding that unlawful acts had been committed and that all the conditions required by the statute had been complied with. 5 2 Indeed, there is warrant for the opinion that the right to picket peacefully is guaranteed by the Constitution as an incident to freedom of speech. Senn v. The same Circuit Court applied the same rule in Lauf v. Shinner."y Here also a conflict between two unions was involved, but the union which picketed had never had any members in the plaintiff's employ. In granting an injunction Judge Sparks declared that for the plaintiff to have complied with the defendant union's request would have constituted interference with the rights of its employees to select their own union in violation of both state and federal law. This time, after final decision, the Supreme Court took jurisdiction and reversed.32
The decision of the Supreme Court was five to two; Justices Cardozo and Reed did not participate and Justices Butler and McReynolds dissented. Mr. justice Roberts held that, since the acts complained of had all occurred in Wisconsin, the state law controlled and the interpretation of that law by the state court 33 was binding on the federal court. 34 Of the Norris-LaGuardia Act he said only that its definition was substantially the same as that of the state law and that the facts brought the case within both. He rejected the argument that the right of employees to be free from coercion had anything to do with the case at bar. While the opinion contains no reasoned repudiation of the construction adopted by the Circuit Court, it is a fair inference that the Supreme Court has rejected that construction and would reverse a similar ruling even though no question of state law were involved. The dissenting opinion of Mr. Justice Butler dearly indicates that he so construed the majority decision.
The same problem of rival unions led the Court of Appeals for the Third Circuit to a strange conclusion in Union Premier Food Stores Inc. v. Retail Food Clerks and Managers Local.' 5 The defendant unions picketed, although originally they had no members in the plaintiff's employ and C.I.O. unions claimed to represent a majority. To rid himself of the pickets, the plaintiff negotiated with the defendant unions, the C.I.O. unions complained to the National Labor Relations Board, the Board ordered an (1938) . It should be noted, however, that the Court did not pass upon the legality of the acts complained of, nor the constitutionality of the Wisconsin law, should it be interpreted as legalizing acts ordinarily considered unlawful. The case was reversed merely because the plaintiff had failed to prove the matters required to be established in order to conform to the Norris-LaGuardia Act. election and the defendants again resumed picketing. Judge Dickinson in the District Court 36 held that an injunction could issue because the Labor Board had taken jurisdiction and the National Labor Relations Act 37 superseded the Norris-LaGuardia Act. On an application for a stay of the injunction, the majority of the Circuit Court, while disagreeing in part with the reasoning of Judge Dickinson, approved the issuance of the injunction.
Judge Davis (with the concurrence of Judge Buffington) concluded that the Lauf case was not controlling because, although the fact was otherwise, ss he thought no contesting unions were involved. judge Davis distinguished that case further, on the ground that there had been no authoritative ruling in Pennsylvania on the meaning of its state law, such as there had been in Wisconsin. The majority opinion is confused and suggests that whenever the Labor Board has taken jurisdiction there is no labor dispute under the Norris-LaGuardia Act. 39 judge Biggs dissented, declaring the Lauf case controlling. Both opinions reject judge Dickinson's interpretation that the provision in the National Labor Relations Act makes the Norris-LaGuardia Act inapplicable to proceedings taken to enforce the later law. They agree that this was not intended to affect proceedings other than such as might be brought by the Board to enforce its own orders. The rest of the discussion of the Wagner Act in these opinions was entirely unnecessary. It is to be hoped that the Supreme Court will take jurisdiction of this case and clear up the misconceptions in the prevailing opinion.
The Court of Appeals for the District of Columbia, in Fur Workers Union v. Fur Workers Union, 40 has recently taken a more correct view of the statute and denied an injunction in spite of the fact that the employer 36 Not reported; see 2 L.R.R. Mar: 790 (1938 
38
The decision of the Circuit Court in'the Lauf case, 82 F. (2d) 68 (C.C.A. 7th 1936), clearly showed that rival unions were involved in that case. 39 There is no doubt that an employer has a real grievance when he is picketed after he has signed a contract with a union certified by the Labor Board as representing a majority of his employees. Such a case was Oberman v. United Garment Workers, 21 F. Supp. 20 (Mo. 1937), where the court granted an injunction on the theory that the "labor dispute" had ceased with the certification. To what extent such picketing by a minority group should be permitted is, however, a legislative and not a judicial problem. For discussion of cases involving this con- was caught between two contending unions. The opinion, however, suggests that there is need for revision of the Wagner Act so as to permit an employer to call for an election. It may nevertheless be noted that the rules of the Board, not the Act, now prevent a demand for an election by an employer, 4 ' and that the right to call for an election would not necessarily do away with picketing by competing unions. Nor, for that matter, does the Norris-LaGuardia Act prevent the issuance of injunctions, as is so often assumed by hostile judges. If the prescribed procedure is complied with an injunction may still issue to stop illegal practices.42 It is true that peaceful picketing may not be enjoined and that many people believe it to be as damaging as if disorderly. 43 The risk of loss attendant on any picketing is inherent in business, just as is the risk of loss from competition. Both are natural outgrowths of the capitalistic system. In any event, it is for the legislature, not the courts, to change the law, if change be needed.
But the doctrine that there is no labor dispute where rival unions are involved, especially when the picketing union has no members employed at the place picketed, has received new impetus in the courts of New York. In May's Furs & Ready-to-Wear Inc. v. Bauer. 44 the Appellate Division in Brooklyn so ruled without any reasoned discussion. Suit was brought by a retail store and by an association of the employees of that store to restrain picketing by a union of retail salespeople, and all picketing was enjoined after a trial.
In Stalban v. Friedman 4S Judge Cotillo recently disregarded both the decision of the United States Supreme Court in the Lauf case and that of the New York Court of Appeals in Stillwell v. Kaplan. 46 In the Stalban case a small restaurant which had made a contract with a union was picketed by members of a different union, none of whom was an employee. Judge 4' The National Labor Relations Board has indicated its readiness to consider a change in its rules so as to permit employers to ask for elections under certain conditions. See New York Times, p. i, col. Cotillo held that no labor dispute existed under the New York law. He said that the Lauf case was not a binding precedent because it rested upon a determination by the Wisconsin Supreme Court of the meaning of its law. But, although Judge Cotillo conceded that the Wisconsin law was identical with that of New York, he made no attempt to distinguish the decision of the Wisconsin Supreme Court; he did not even mention it by name. He relied upon Judge Taft's statement, already referred to, that the Clayton Act was merely declaratory of the common law and assumed that the New York statute was of like character. He admitted that in 1932, in the Stillwell case, the Court of Appeals had permitted picketing, although none of the employees of the place.picketed belonged to the picketing union. He contended that that case was not controlling, because since then New York had passed a Labor Relations Act which gave labor such protection in obtaining collective bargaining that protection against the issuance of injunctions should be restricted. There can be no doubt that in reaching his conclusion Judge Cotillo was usurping the functions of the legislature. That this is so becomes clear from the following excerpts from his lengthy opinion:
It is no answer to state merely that picketing must be permitted if it is peaceful and if solely economic issues are involved. Such statements clearly are incomplete and if the effect is to close up the small business, it is positively a menace to modern industry. Not alone the motives, but also the effect of such unrestrained picketing constitute the gravamen of the offense charged .....
But when picketing has illegality of purpose, as its objective, however it be disguised with other motives, if it is primarily designed to coerce and to destroy that which it finds opposing it, we face a species of fraud and violence which equity frowns upon and cannot ignore. Such attempted subjugation of the small employer thus becomes unlawful interference by defendants outside the allowable arena of industrial conflict. It cannot be legalized by statutory enactments (Truax v. Corrigan, 257 U.S. 312). It is wholly destructive of the historical power of equity to intervene (Lauf v. Shinner, 303 U.S. 323, at p. 340, Butler, J.).47
Judge Cotillo referred also to various illegal acts committed by the pickets as justification for an injunction against all picketing. But the opinion is thoroughly colored by the idea that, since the purpose of the picketing was unlawful, it could be enjoined regardless of its manner.
The application of anti-injunction laws has been restricted by the doctrine that there is no labor dispute when the object of a strike is illegal or the means used are improper. In the Donnelly case 48 this doctrine was applied because the defendants were charged with an illegal conspiracy.
Subsequent to the Supreme Court decision in the Lauf case 49 these views were abandoned in the federal courts. 5 In various states, courts still adhere to this doctrine. It has thus been held that a strike called for an illegal purpose creates no labor dispute, e.g., those called to compel the hiring of additional employees,sI to compel the use of "canned music" instead of live musicians, 5 ' to compel payment to one employee of wages formerly paid to four, 3 to compel the hiring of a Negro employee in place of a white one, 54 to compel non-union employees to join a union, 5 5 or, in certain states, to compel a closed shop. s6 In some cases, also, the illegality of the means employed has been held to "outlaw" the union-1 The notion, however, that illegality of means deprives a labor union of the benefit of the statutes is entirely unjustified. While the anti-injunction laws permit the enjoining of illegal acts, it is nevertheless impossible to permit a disregard of the procedural provisions 56 In Simon v. Schwachman, i8 N.E. (2d) x (Mass. 1938) this result was reached by a ruling that the anti-injunction law was not intended to validate closed shop agreements. In a group of cases juxt decided by a California Appellate Court (New York Times, p. I, col. 2, April 8, 1939) a similar result was reached by ruling that the California Labor Code § 921 (1938) , which was enacted to outlaw yellow dog contracts, also forbade closed shop contracts. This result arose from the fact that the California law, unlike the Norris-LaGuardia Act, contains a provision barring agreements between employers and employees requiring membership in a union. Such provision was presumably intended to prevent compulsion upon employees to join company unions (7 I.J.A. Bull. 86 (1929) of these laws. Otherwise, the provisions would have no meaning whatever. The argument that they are inapplicable when illegal acts have been performed necessarily supposes that they apply only when the picketing has been entirely peaceful. But then, under the express provisions of these laws, no injunction at all may issue. The effect of the reasoning of the cases we have just discussed is to destroy the statutes completely. Fortunately it has not yet been sanctioned by a court of last resort.
Another phase of this question of "illegality" arises in connection with secondary boycotts. It should be borne in mind, of course, that, even before the modern anti-injunction laws, there was much confusion about boycotts s 51 The issue arises in a great variety of circumstances. It was first presented to the New York Court of Appeals in Goldfinger v. Feintuch.5 9 There the owner of a store who ran his business without any help was being picketed because he sold a non-union made product. The signs the pickets carried were directed against that product; they did not ask the public not to patronize the plaintiff.
The judges were divided. 6 0 It is not altogether clear to what extent the various views expressed rested on the statute, to what extent they were merely reflections of earlier common law doctrines. In any case, Judge Finch, who wrote the leading opinion, expressly held that the case involved a labor dispute within the statute. Three of the other six judges concurred with him. Judge Finch appears, however, to have rested his decision that peaceful picketing could not be enjoined rather on the ground that there was "unity of interest" between the manufacturer with whom the union had a grievance and the retailer who was being picketed, than on the statute, and he expressly refused to rule whether the statute did more than re-enact the common law. The decision is further confused because no attempt was made to indicate what facts must be established to show the required "unity of interest."' Judge Finch also went out of his way to characterize picketing which was unlawful. 6 6" "Picketing is not peaceful where a large crowd gathers in mass formation or there is shouting or the use of loud speakers in front of a picketed place of business, or the sidewalk or entrance is obstructed by parading around in a circle or lying on the sidewalk. Such actions are It is interesting to observe that judge Finch did not use the term "secondary boycott" at all; in concurring, Judge Lehman said the facts did not show a "secondary boycott"; judge Rippey stated that there would have been such a boycott but for the finding of "unity of interest"; and judge Hubbs, who dissented, held that the facts showed a "secondary boycott" and that such a boycott was illegal.
The same court later decided in Canepa v. "John Doe" 6 5 that a "true secondary boycott" had been set forth in the allegations of the complaint in that case and that the complaint stated a cause of action whether or not the case grew out of a "labor dispute" under the statute. The complaint alleged that the plaintiff had purchased a sign which had been constructed and hung by members of a union, that the defendants, members of a rival union, had then picketed the plaintiff's place of business, with placards stating that the plaintiff was unfair to union labor. Presumably the court distinguished the Goldfinger case because, in the later case, there was no "unity of interest"--in other words, the plaintiff in that case was engaged, not in selling the product of a manufacturer with whom the union had a dispute, but in using the product. This difference is not mentioned in the very brief per curiam opinion; nor is there any indication to what extent the court may have been motivated by the fact that rival unions were involved.
In Weil & Co. Inc. v. "John Doe" 6 4 a Special Term judge expressly held that no labor dispute existed in a situation identical with that disclosed in the Canepa case. He said that there was no unity of interest because the plaintiff did not deal in the signs which were the occasion for the controversy. An injunction against all picketing was granted.
Injunctions have also been granted against picketing advertisers of a newspaper, 6 5 against picketing a restaurant which sold union made beer illegal, and are merely a form of intimidation. Likewise it is illegal to picket the place of business of one who is not himself a party to an industrial dispute to persuade the public to withdraw its patronage generally from the business for the purpose of coercing the owner to take sides in a controversy in which he has no interest. Nor is it legal to threaten to ruin the custom and trade generally or to accost or interfere with customers at the entrance to the store. which had been delivered in trucks driven by non-union chauffeurs, 66 and against picketing a contractor (by property owners) in order to compel the employment of union help in building operations. 7 In a case involving the hiring of musicians in a dance hall, a temporary injunction was denied because the facts were in doubt: if the musicians were hired by the owner of the hall a labor dispute existed, if they were hired by the dancers themselves, it did not. 68 Questions concerning the right to picket owner-operated businesses have also arisen. Nothing in the modern laws indicates that an individual running his own business is to be exempt or that an effort on the part of a labor union to organize an entire industry should be blocked by islands of such owner-operators. On the other hand, real hardship may be inflicted by subjecting to picketing a man who has never employed help, merely because a union wants him to do so. Clearly, the situation is one for legislative declaration of policy. But since the legislatures have not considered the problem, it is natural that the courts should attempt a solution.
The New York Court of Appeals was t4rst called upon to decide this issue in Thompson v. Boekhout. 69 There the owner of a motion picture theater had employed a union operator, but after a controversy with the union had discharged him and done the work himself. An injunction was obtained without any attempt to comply with the requirements of the statute. This injunction, it may be noted, permitted silent picketing by one person. The brief per curiam opinion said merely that an attempt to induce an owner who attempts to avoid a labor dispute by running his own business to hire others is not a labor dispute under the law. Whatever may be said of the wisdom of such a general rule when applied to one who has never employed help, it is hard to see the justification for it in the particular case that was before the court. How a labor dispute which existed while an employee was being used ceases to be one merely because the employee has been dismissed is hard to understand. It is difficult to conjure up a dearer case of judicial legislation. In the federal courts a contrary rule has been announced. The principle of the Thompson case has been applied to an owner who, instead of running his business himself, elected to discontinue it altogether, 7 to one who conducted the business with his wife, after having discharged his only salesman on the ground that he could not afford to pay union wages, 7 2 and even, until reversed on appeal, to the case of a corporation owner, when the work was being done by the principal stockholder and members of his famly 3
There have also been cases in which the finding that no labor dispute existed was no more than judicial fiat. Such was the situation disclosed in People ex rel. Sanders v. Sheriff. 74 In utter disregard of procedural and substantive requirements of the New York anti-injunction statute, Judge Fawcett of the New York Supreme Court, sitting in Brooklyn, issued an injunction banning all picketing in an ordinary strike situation. When one, of the strikers was punished for contempt, he challenged the power of the court to issue the injunction by obtaining a writ of habeas corpus from another judge of the same court. The latter sustained the writ, holding the injunction and the contempt commitment both void.
Lower courts in New York have also held that no labor dispute existed in the following variety of circumstances: a hospital was being picketed by employees, on the ground that a hospital was not engaged in "trade" because it was a charitable institution; 7 certain employees had grievances against their own union;76 a dispute arose because of the union's refusal to abide by the terms of a contract, and the only question was the interpretation of an unequivocal written agreement. to-Wear, Inc. v. Bauer. 8 Because the proof showed intimidation and violence the court held that the strikers had become "outlaws" and that the unlawful acts removed the union "beyond the pale and protection" of the statute. And the court upheld the enjoining of all picketing, notwithstanding the statute, on the "inherent power" theory. This theory we shall now scrutinize.
B. THE coUrTS ARE SUPERIOR TO THE LEGISLATURE
Although peaceful picketing is permitted by the express terms of the New York law, nevertheless there are many decisions which prohibit it. In part, this has been brought about by declaring that the statute merely embodies the common law, 79 in part, by stating that the courts have inherent power to issue injunctions which the legislature may not take away.
This contention, that there resides in courts of equity a power no legislature may take away, to enjoin illegal conduct, has resulted in the enjoining of peaceful picketing if the illegal acts committed have been so extensive as to lead to the conclusion that peaceful picketing has become impossible for the future. Such was the reasoning of Judge Cotillo in Busch Jewelry Co., Inc. v. United Retail Employees' Union,0 a case now on appeal to the Court of Appeals, and of the Appellate Division in May's Furs & Ready-to-Wear, Inc. v. Bauer.", The argument is usually accompanied by the suggestion that any different construction of the law would be unconstitutional! Yet the doctrine that peaceful picketing may be enjoined if closely tied up with illegal acts is judge-made law,1 2 judge-made due to judges' notions of appropriate public policy. It is the function of the legislature, however, to change the law when its own view of public policy differs from that of the judges. On numerous occasions it has done so and that without successful challenge of its power. 8 3 It is reasonable to suppose that, by barring completely the enjoining of peaceful picketing, the legislature intended once more to exercise its great prerogative of disagreeing with the judges. Woe to any democracy in which the judges persist in setting themselves against the legislature! IlI. THE NATIONAL LABOR RELATIONS ACT The growth of administrative agencies has seen a corresponding development of judge-made law. 8 4 In part, this has been constitutional,' 5 in part interpretative, 6 in part it may also be characterized as censorious. For the courts have been quick to use their powers of review in order to set aside administrative findings for alleged lack of evidence sustaining them. This has been done, in spite of legislative declarations that such findings should be conclusive, by invoking the "substantial evidence" rule.
A. ME "SUBSTANTIAL EVIDENCE" RULE
The National Labor Relations Act, Section io (e) provides: "The findings of the Board as to the facts, if supported by evidence, shall be conclusive." s The provision is not original with the Labor Act. Similar finality had been expressly given to the findings of fact of the Federal Trade Commission, 88 and by judicial construction to many other administrative agencies. 8 9 This finality was given by Congress in the belief that specialists are better able to reach a correct decision on the facts than are reviewing judges. 9° One attack followed constitutional lines. In Crowell v. Benson 9 ' the majority of the Supreme Court laid down the rule that Congress could not invest any administrative agency with finality in passing on the facts necessary to establish its own jurisdiction. That case arose under the Longshoremen & Harbor Workers Compensation Act; the issue was whether the injured person was an employee of the company proceeded against. The majority of the Court held that that issue was jurisdictional and must be determined by the courts, not, as Congress had intended, by the administrative agency created for that purpose. The same doctrine was soon extended in the St. Joseph Stockyards case 92 to include any issue of constitutional import-in that case, the issue of confiscation. Justice Brandeis dissented; Justices Stone and Cardozo concurred with him.
Just what significance these decisions will have in Labor Board cases remains to be seen. Presumably the courts would not accept as final any Board findings of the facts relating to the interstate commerce nature of the employer's activities. Until now no such findings have been rejected, although in some instances the courts have concluded that the facts as found did not constitute interstate commerce. 93 But the extent to which the courts have reviewed the evidence in the leading cases 94 indicates readiness to reject findings which the judges might consider against the weight of the evidence. If that should happen, there can be no doubt that the will of Congress would be disregarded. The fact that the courts find a constitutional compulsion for such disregard will not seem convincing in the face of Brandeis' analysis in the Stockyards case.
Other issues are apparently not jurisdictional. Thus the Court of Appeals for the Sixth Circuit in National Labor Relations Board v. Louisville 91 285 U.S. 22 (1932). Justices Brandeis, Stone and Roberts dissented. But for the resignation of Justice Holmes between argument and decision this would probably have been a five-tofour decision. But in Rochester Telephone Corp. v. United States, 59 S. Ct. 754 (i939), the Court unanimously refused to weigh the evidence when the issue was whether an intrastate utility was controlled by an interstate one-no contention appears to have been made that this was a "jurisdictional" issue. 92 298 U.S. 38 (1936) . Refining Co. s ruled that in reinstatement orders of the Labor Board no constitutional issue is involved which would require an independent review of the facts.
But even where no jurisdictional or constitutional issue was involved, findings by the Labor Board have been rejected for the lack of "substantial evidence" to support them.
The term "substantial evidence" appears first to have been applied in review of administrative agencies 96 in 1912, when Judge Lamar said that a conclusion of the Interstate Commerce Commission would be sustained if "supported by evidence," but that a mere "scintilla" was not enough, that the courts would "determine whether there was substantial evidence to sustain the order." 97 The term then found its way into a number of Circuit Court opinions9 8 Congress, too, has used the term "substantial evidence." The Compensation Act 99 provides for a presumption that an injury did not result from the employee's wilful intent to hurt himself "in the absence of substantial evidence to the contrary." But this, said the Court, meant no more than had been previously understood, namely, that a finding "must be supported by evidence. ' o '°T he constant use of the term "substantial evidence" by the courts apparently commenced in 19340 with a statement by the Chief Justice in 96 The rule is, in effect, the same as has been applied to jury cases. The federal courts have consistently held that a case must not be sent to the jury when there is no more than a "scintilla" of evidence, and have rejected the rule that "any" evidence requires such submission. Florida v. United States,"2 a case involving the Interstate Commerce Commission. The same requirement has been applied to the Board of Tax Appeals, 0 3 to the Secretary of Agriculture,1°4 to the Federal Trade Commission,x°s and to the Labor Board.°6
Whatever one's view may be as to the correctness of this rule, x°7 it is evident that the requirement of "substantial evidence" is here to stay.°8 Let us see what it means and how it has been applied. A definition runs as follows: "Substantial evidence is more than a mere scintilla. It means such relevant evidence as a reasonable mind might accept as adequate to support a conclusion,"' 9 and, "It must do more than create a suspicion of the existence of the fact to be established.'""
The rule has been applied by the Supreme Court in three Labor Board cases. In the Consolidated Edison case,"' the majority of the Court found wanting in substantial evidence the holding by the Labor Board that contracts negotiated by the company with an A. F. of L. union had resulted from unfair labor practices of the employer. The Chief justice reached this conclusion although there was no doubt about the existence of the Phillips v. Comm'n, 283 U.S. 589, 6oo (i93i) (Board of Tax Appeals). In unanimously reversing a decision which disregarded the statute giving finality to findings of fact, the Court made no mention of the word "substantial." F.T.C. v. Algoma L. Co ., 291 U.S. 67, 73 (1934) . Justice Cardozo pointed out that courts could not pick and choose "among uncertain and conflicting inferences." 102 292 U.S. 1, 12 (1934) . unfair practices, largely because he believed insufficient notice had been given of the Board's contention. He said.:
If the Board intended to make that charge, it should have amended its complaint accordingly, given notice to the Brotherhood, and introduced proof to sustain the charge. Instead it is left as a matter of mere conjecture to what extent membership in the Brotherhood was induced by any illegal conduct on the part of the employers.-Justices Black and Reed dissented on the ground that the inferences to be drawn were for the Board, not the courts.
In the Columbian case, 11 3 a strike was in progress at the time the Act went into effect. The employer's refusal to negotiate with the union could not constitute an unfair labor practice, however, since it had occurred before the law was passed. The issue before the Court was whether a later refusal to negotiate at the request of federal conciliators constituted an unfair practice. All the judges agreed that, if the employer had been aware that the union was willing to negotiate, it had violated the law by refusing to do so. At the hearings before the trial examiner it appeared that the union had informed the conciliators of its desire to negotiate, had, indeed, urged them to try to get the employer to meet with them. But there was no express evidence that the conciliators had informed the employer of the union's position. In view, however, of the union's constant desire to negotiate, the Board drew the inference that the employer knew how the union stood. And in this respect the Circuit Court of Appeals sustained the Board."1 4 Nevertheless, Justice Stone and four of his associates reversed the finding of fact as without substantial support in the evidence. Mr. Justice Black, in a dissent concurred in by Justice Reed, ridiculed the majority's position:
To conclude that the company-through its president-was unaware the conciliators were acting at the instance of the Union, and, therefore, is not to be held responsible for its flat refusal to meet with its employees, is both to ignore the record and to shut our eyes to the realities of the conditions of modern industry and industrial strife. The atmosphere of a strike between an employer and employees with whom the employer is familiar does not evoke, and should not require, punctilious observance of legalistic formalities and social exactness in discussions relative to the settlement of the strike. It is difficult to imagine that-during several hours of conversation between the conciliators and the company's president concerning a future meeting of Union and company-the conciliators refrained from reference to the Union's request that the conciliators arrange such a future meeting. In a realistic view, the com- pany's statement of July 23 to the conciliators, that it would meet with them and the Union, dearly indicated the company's acceptance of the fact that the conciliators were appearing for the Union.-rs He pointed also to the long standing rule that a finding accepted by the Circuit Court of Appeals would not lightly be set aside by the Supreme Court.", 6 In the Sands case" 7 the Board found that the company had locked out the men through its hostility to their union. The majority rejected this conclusion as lacking support in the evidence-the word "substantial" is nowhere used in the opinion of Mr. Justice Roberts-because the company had made a contract with that union and was merely seeking to operate in accordance with its terms. The testimony of two employees with regard to hostile statements attributed to a shipping clerk and a superintendent was rejected as amounting to not even a "scintilla" of evidence. In effect, the Court weighed the testimony against the background of the company's previous dealings with the union. It noted also the minor character of the positions held by those to whom the hostile statements were attributed by witnesses.," 8 Justices Black and Reed again dissented, this time without opinion.
In the lower courts there have been a number of refusals to accept findings of fact made by the Labor Board. Thus, in National Labor Relations Board v. Lion Shoe Co.,"1 9 Judge Wilson pointed out that, while common law rules of evidence were not required, "the rules governing reasonable deductions from evidence are not changed.".° In that case the charge was domination of an independent union. The evidence showed this union had arisen after the company threatened to move its plant because it was un- able to get along with the old union. Yet the Court held that there was no substantial evidence that the employer had been instrumental in bringing the new union into existence. Direct evidence was lacking, and many witnesses testified to the contrary. But it is difficult to accept the Court's conclusion that the Board's inferences were without justification.
In the Bell case' 2 ' the Court went even beyond this rule and required not only "substantial evidence," but evidence which would have been competent in a court of law. The Board, Judge Holmes said, might receive hearsay evidence but it could not rest its findings only on such evidence.-In the state courts there has, until now, been comparatively little litigation. Board decisions were, however, set aside in Pennsylvania in Matter of Spungin1 2 3 and in New York, in International Railway v. Boland.4 This growing tendency to reject the findings of these boards may do much to impair their usefulness, especially because no punitive action can be taken against an employer until a court has approved the decision of the board.12 5 The courts seem on the way to nullifying this effort at regulation very much as they have nullified rate regulation.12 6 If so, amendment of the various Labor Relations Laws will be in order, but not in the direction desired by those now vocal in support of such amend-ment1 27 Another line of decision, the cases dealing with reinstatements, may also contribute to labor's insistence on amendment.
B. THE EMPLOYER'S RIGHT TO FIRE
The National Labor Relations Act is silent on the circumstances under which the Board may compel an employer to reinstate his employees.12 8
In National Labor Relations Board v. Jones & Laughlin Steel Corporation the Supreme Court said that the law "does not interfere with the normal exercise of the right of the employer to select its employees or to discharge them. 1 12 9 On the other hand, in that case the Court upheld the Board's power to direct reinstatement because discharges were motivated by intimidation and coercion of workers in their right of self-organization. I3°T he Chief Justice, nevertheless, cautioned against a use of the Board's power where the right of discharge was exercised "for other reasons than such intimidation and coercion. '' x3I Does this mean that discrimination must be the only reason? Or is it enough if discrimination entered into the discharge even though other reasons also existed? And will the courts review the judgment of the Labor Board on these issues?
There is as yet no authoritative answer to these questions. Thus, in National Labor Relations Board v. Bell Oil & Gas Co.,132 the Circuit Court rejected a Board finding of discrimination because the evidence showed that the employee was discharged for inefficiency and any evidence to the contrary was only hearsay. In Ballston-Stillwater Knitting Co. v. National Labor Relations Board 33 a similar result followed, where violation of a rule had resulted in dismissal, because the employer had not dismissed other union members guilty of violating the same rule, and those dismissed had not been active in the union.
In National Labor Relations Board v. Union Pacific Stages, Inc. 34 the issue was more sharply raised since two drivers, discharged for rude conduct, had been active in the union. After examining the evidence in great detail, the Circuit Court concluded that the inference of discrimination made by the Board was unjustified. In reaching its conclusion the Court relied in part on the fact that non-union men were dismissed for similar misconduct and many drivers active in the union were retained. The chief difference between the Court and the Board lay in the significance to be given to the complaints against the dismissed drivers, a significance which depended in large measure on the background of the controversy between the union and the employer. The Court said of the Board's view of this background, that it was incorrectly presented and interpreted and "therefore not to be relied upon." The Court went very far, in this case, toward substituting its own judgment on the facts for that of the Board, although it expressly disclaimed any intention of so doing.
In Peninsular & Occidental S.S. Co. v. National Labor Relations Board 3 5 certain members of a crew were discharged who had gone on a sit-down 129 301 U.S. 1, 45 (1937) . strike because the owner refused to recognize the N.M.U. as a bargaining agency, the men having previously belonged to the I.S.U. with which the owner had a contract. The Board ruled that the discharges were discriminatory, largely because the ship's officers had expressed hostility to the N.M.U. The Circuit Court ruled, however, that it was the officers of the owning company who were the employer, that there had been no proof of discrimination or hostility by them and that the discharges were justified by the need of the service.
Similar decisions were rendered in Wisconsin. In one case the discharge was for absence from work without permission,1 6 in the other, for drunkenness and fighting.137 The courts reversed the Board findings in both cases, on the ground that there was insufficient evidence that "the real, actual cause" of the discharge was union activity.
The United States Supreme Court has not yet passed on any of these questions. But it has restricted the power of the Board to direct reinstatement when no issue of discrimination existed and the wrongdoing of the discharged employees was concededly the real reason for their dismissal. In the Fansteel case 38 a group of employees, provoked by the company's hostility toward the union, commenced a sit-down strike. This group was at once discharged and some of its members were not rehired when the plant reopened. The employer refused also to rehire certain strikers who had aided the sit-down strike from the outside; the latter, however, were never formally dismissed. Many of the sit-down strikers were offered reemployment on condition that the union be not recognized, an offer which some accepted. The Labor Board expressly found that no discrimination entered into the rehiring. Nevertheless, the Board ordered the reinstatement of the strikers who had not been taken back, on the ground that it was necessary to restore the condition which existed prior to the employer's wrongdoing so as to effectuate the purposes of the act. The Board contended that it had jurisdiction over both groups of employees because the company was precluded from firing during the continuance of a strike precipitated by its own wrongdoing. For this contention the Board relied on Section 2 (3) of the act, X 39 which defines an "employee" as "any individual whose work has ceased as a consequence of or in connection with, any current labor dispute or because of any unfair labor practice."
The majority of the Supreme Court completely rejected the Board's contentions, except its findings that the employer had been guilty of un-136 Blum Bros. Box Co. v. Wisconsin L.R.B., 229 Wis. 615, 282 N.W. 98 (1938) . fair labor practices. The Chief Justice ruled, first, that the statute had the effect of preserving an employee's status only beyond the commencement of a strike and not throughout its continuance. An employer, therefore, retained the same right to discharge during a strike as before its commencement, and that right was not forfeited by his own wrongdoing. There can be little quarrel with this interpretation of the statute, in spite of the dissent of Justices Reed and Black. Any other interpretation would deprive the employer of all right to discharge employees after the commencement of any "labor dispute," no matter how grievous the conduct of the employee nor how exemplary that of the employer. The argument of the minority would have had greater force had the statute preserved the employee's rights only when the labor dispute originated from unfair practices by the employer. Actually, however, this question of interpretation is of no consequence in view of the fashion in which the Supreme Court disposed of the other issues in the case.
The Labor Board had argued that, even if these strikers had been properly discharged, it had the power to order their reinstatement to accomplish the purposes of the act. But this, said the majority of the Court, was incorrect, since the employees were guilty of serious wrongdoing. Yet the Chief Justice did not rule that under no circumstances might the Board direct the reinstatement of discharged employees. He was careful to rest his decision on the nature of the acts committed by the strikers in the particular case. Justice Hughes said:
We repeat that the fundamental policy of the Act is to safeguard the rights of selforganization and collective bargaining, and thus by the promotion of industrial peace to remove obstructions to the free flow of commerce as defined in the Act. There is not a line in the statute to warrant the conclusion that it is any part of the policies of the Act to encourage employees to resort to force and violence in defiance of the law of the land. On the contrary, the purpose of the Act is to promote peaceful settlements of disputes by providing legal remedies for the invasion of the employees' rights. Elections may be ordered to decide what representatives are desired by the majority of employees in appropriate units as determined by the Board. To secure the prevention of unfair labor practices by employers, complaints may be filed and heard and orders made. The affirmative action that is authorized is to make these remedies effective in the redress of the employees' rights, to assure them self-organization and freedom in representation, not to license them to commit tortious acts or to protect them from the appropriate consequences of unlawful conduct. We are of the opinion that to provide for the reinstatement or reemployment of employees guilty of the acts which the Board finds to have been committed in this instance would not only not effectuate any policy of the Act but would directly tend to make abortive its plan for peaceable procedure.40 The Board's argument that the company had not considered these acts as very serious because it offered to rehire most of the men involved was brushed aside with the statement that, once the men had been discharged, the company might do as it liked. The Court, it would seem, failed to perceive the force of the argument. It is directed, not at the rights of the company, but at the propriety of the exercise of discretion by the Board. In other words, how can it be termed an abuse of discretion to restore the parties to the status quo, when the company itself would have been willing to rehire most of the men, had they abandoned their right to demand union recognition?
It is significant that the majority rested its decision on only the supposediy "arbitrary" character of the Board's exercise of its discretion. Yet Mr. Justice Stone concurred with this part of the decision on the ground that the Board had no power whatever to order reinstatement of employees once discharged, except, it may be assumed, when discrimination entered into the discharge. This opinion, if ever adopted by a majority of the Court, will have very serious consequences. Even if an employer were justified in discharging employees for minor offenses on the picket line, why should not the Board have the right to order reinstatement if it was the employer's own misconduct that caused the strike?
Finally the Court eliminated the question of discharges altogether, by treating in the same manner that group of employees which had never been dismissed. Here the power of the Board to act was conceded. Yet the exercise of discretion was set aside by four members of the Court only because of the nature of the wrongdoing by the employees. The latter, it will be remembered, merely aided the sit-downers by bringing in food. Mr. Justice Stone disagreed with this part of the decision, briefly stating that the Court had no right to interfere with the Board's exercise of discretion in a situation where its power to act was established by the statute (Justice Frankfurter did not sit in this case, and Justice Brandeis had retired).
Mr. Justice Reed's opinion does not discuss these issues separately. It rests in part on a construction of the statute, in part on the impropriety of interfering with the Board's discretion. It is regrettable that the dissenters did not take the opportunity more fully to elaborate their views.
The issue of employees' wrongdoing was presented in somewhat different form in the Carlisle Lumber case.' 4 ' There the Board ordered the reinstatement of employees who had been discharged prior to the effective 'z4 94 F. date of the National Labor Relations Act. Since the strike continued beyond that date, the Court held the strikers still to be employees. Although acts of violence occurred during the strike, none of the employees was discharged for such acts, nor did the company resist the reinstatement of the wrongdoers alone. Instead it resisted the reinstatement of all the strikers, on the ground that the union had not come into court with "clean hands." The Court of Appeals for the Ninth Circuit rejected the argument. 42 In the Sands case 43 the question of the employer's right to discharge arose somewhat differently. There the strike occurred before the act went into effect; thus it could not be characterized as caused by unfair labor practice. Besides, the employer had previously dealt with the union. The dispute arose over the application of a contract with the union, a dispute in which the employees seem clearly to have been in the wrong. As the union would not allow the plant to be operated except in accordance with its understanding of the contract, the management shut the plant down and later reopened it with men supplied by a different union. The chief basis for complaint against the management was its refusal to bargain collectively with representatives of the original union, after it had made the new contract. Mr. Justice Roberts held that there was no duty on the part of the employer to bargain because, in effect, the original employees had discharged themselves by refusing to work under their contract. Since in this case there was no formal discharge, as there had been of the sit-downers in the Fansteel case, it is probable that the original employees would have retained their status down to the time their places had been filled. In other words, had the request for further negotiations come before the making of the contract with the new union, the decision would probably have been different. However, Justice Roberts recognized the right of an employer to discharge employees for "repudiation" of an agreement. It 142 In the first appeal Judge Haney rested his decision on the ground that it was "not the union but the Board which is asking enforcement" (p. 146); on the second appeal he said, "The penalty is not controlled by equity," (p. 54o), citing National Labor Relations Board v. Remington Rand Inc., 94 F. In the first of these cases Judge Learned Hand held that previous misconduct of the union did not bar its right to insist on negotiations when it, in good faith, desired to negotiate; in the second case Judge Evans held equitable maxims applicable to a union which had called a strike in violation of an agreement; in the latter case the Supreme Court affirmed without discussing this subject. See 38 Col. L. Rev. x507 (1938) . A similar contention, that illegal acts by the union deprived it of the right to seek relief, was rejected by the same court in N.L.R.B. v. Hearst, 102 F. (2d) 658 (C.C.A. 7 th x939) . may be assumed that the careful choice of this word was intended to indicate that discharge for mere "breach" of a collective bargaining agreement might not be "effective" within the act.
In the Sands case, as in the Fansteel case, the Court left open the problem which might have been presented had discrimination been established. In the Sands case, to be sure, such an issue was involved, but it was not considered by the Court because it had not been properly raised.
It thus appears that the ruling in the Sands case was very narrow and that it is not likely to be an important precedent. It recognizes the right of an employer to discharge men who persist in refusing to work in violation of their contract; it approves a refusal to bargain with the representatives of such men after they have been replaced. There is nothing in the opinion which indicates the nature of the Court's decision in a case in which the refusal to work might have been precipitated by an unfair labor practice of the employer.
These decisions, while they have considerably limited the power of the Labor Board, still leave open many important questions. The most far reaching subject is that of discrimination. The prevention of discharges due to union activity remains one of the Board's chief functions. The courts can hamper the Board in its exercise of that function, both by narrow definitions of its powers and by unduly legalistic appraisal of its findings. Their action in these fields will be watched closely by a public increasingly prepared to be wary of the power of judges.
CONCLUSION
There is no specific cure for the evils we have described. Better draftsmanship of laws would improve the situation. But even if the sponsors of reform had the skill and foresight to embody their desires in unmistakable language, it is doubtful whether such laws could be enacted. For often a powerful group of legislators, hostile to labor but unwilling to assume responsibility for the defeat of progressive legislation, frames the laws to contain ambiguities; their hope is that judges will interpret these in the "right" way. 4 4 It is of the utmost importance, therefore, that sincere and intelligent friends of labor be elected to legislative bodies.
But in the last analysis responsibility rests with the legal profession, in all three of its branches-the teachers, the lawyers, the judges. X4 5 Men with legal training play a vital part in the drafting of legislation, in its enforcement and in its interpretation; in the last field, in a dual capacity as 244 See Frankfurter & Greene, op. cit. supra note 6, at [39-45. 24S See Warms, op. cit. supra note 6, at 36r. counsel charged with skilful presentation of cases and as judges whose decisions make the law what it is. Today a decidedly progressive training characterizes our great law schools, men like Landis, Clark, Garrison and Rutledge having been heads of important schools. And on the Supreme Court bench we have seen great judges: Holmes1 46 and Cardozo,1 47 whose luminous judgments have reflected the wisdom of their respective races, and Brandeis,1 48 powerful both as advocate and judge in translating the ideal into the actual. The present court, we can be sure, will carry on their tradition. Among the newly appointed judges we have Frankfurter, whose mettle has been proved in many fields1 49 and Black, who has already shown a valiant readiness to discard ancient myths. 5° And there are, no doubt, many judges of great capacity in other courts, both state and federal.
Yet it remains inevitable that there should be judges who set themselves up as society's mentors and consider themselves entitled to determine what shall be legal and to pronounce what they believe wise. These men, with the most conscientious motives, destroy statutes either by declaring them unconstitutional as against "natural law," or by emasculating them through interpretation when higher authority has barred the other way. Since they exemplify a persistent type of human thinking and feeling, and since judges are seldom chosen for their psychological qualities, it is foolish to hope that we shall ever be without them.
Therefore, the reformer must be prepared to progress slowly. Often, indeed, he will find that judges send him backward half a pace for every step the legislatures send him ahead. Yet, there is forward motion as anyone can testify who was familiar with the state of labor law a brief quarter of a century ago. With persistence and skill we should make even greater strides in this field in the near future. Especially will this be so if the fates give the country judges who are men of good will. Rev. 5o, 54-62 (I938); Havighurst, Mr. Justice Black, i Nat'l Lawyers Guild Q. 1i8 (xg38).
